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IN THE SUPREME COURT OF THE STATE OF IDAHO
STA TE OF IDAHO,
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MICHAEL CHRISTIAN RICH,
Defendant-Appellant.

)
)
)
)
)
)
)
)
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NO. 45774
ADA COUNTY NO. CR-FE-2015-2349
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Michael Rich appeals from the district court's orders revoking his probation and denying
his Idaho Criminal Rule 35 motion. He contends that the district court abused its discretion by
not allowing him to participate in another rider and by refusing to reduce his sentence.

Statement of Facts and Course of Proceedings
The State charged Mr. Rich with felony driving under the influence and misdemeanor
possession of marijuana, possession of paraphernalia, failing to notify upon striking fixtures, and
resisting and obstructing in 2015, after he reportedly crashed a company vehicle into a fence and
then left on foot. (R., pp.53- 55.) He later pied guilty to felony driving under the influence and
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misdemeanor resisting and obstructing. (R., pp.59-65.) The court sentenced him to a unified
term of ten years, with three years fixed, for DUI, and credit for time served for resisting and
obstructing. (R., pp.73- 74.) The court also retained jurisdiction. (Id) In February 2016, after a
successful rider, the court suspended Mr. Rich's sentence and placed him on probation.
(R., pp.79- 82.)
In October 2017, the State sought to revoke Mr. Rich's probation, alleging that he used
marijuana and methamphetamine, drank alcohol, possessed drug paraphernalia and weapons,
failed to report to his probation officer, did not maintain a full-time job, and did not pay courtordered fines, fees, and restitution. (R., pp.116-18.) He admitted all of the allegations, except
that he had not maintained a full-time job or paid court-ordered fines, fees, and restitution.
(Tr., p.4, L.21 - p.5, L.24.)
At the disposition hearing, the State recommended that the court revoke Mr. Rich's
probation because he had demonstrated a "history of poor probation." (Tr., p.7, Ls.10- 14.)
Defense counsel asked that the court allow Mr. Rich to participate in another rider, especially
since his last rider was just before the IDOC made changes to its programming. (Tr., p. l 0,
Ls.12- 20.) Defense counsel acknowledged that Mr. Rich had struggled during probation when it
came to finding a job that was a good fit and overcoming his mental health problems and
addictions. (Tr., p.11, Ls.1- 15.) But Mr. Rich understood that he needed more help, which is
pr~cisely why he wanted the chance to participate in another rider. (Tr., p.11, L.l - p.12, L. l.)
Finally, Mr. Rich told the court:
Well, Your Honor, I definitely agree that I've had a lot of issues, and I've
worked very hard at it. I worked hard on my rider, and it was right in the middle
of the transition and everything went crazy there.
I finished my rider. I followed through with treatment upon release. I was
always honest with my probation officer.
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I tried to work with them and get a lot of this addressed, and I was starting
to address the mental health issues through Terry Riley [sic]. I have been
addressing them since I've been in custody, and I've found that there was one
medication that kind of threw me in the wrong direction and had to be stopped.
And they changed it to something, I believe it's called Lexapro. And I've been
having some pretty good results with that. There's a lot of things that I need to
work on.
I believe that I would probably have approximately 2 years left of my
fixed time, whereas I'm probably going to-if given a rider, you know, be about
roughly a year because I have to deal with some of the other stuff.
It's just I've spent a great deal of my life incarcerated. I know how to do
time. I don't know how to be at peace with myself and live in the community.
And I've worked very hard for it. I mean, I was successful for approximately a
year on probation. You know, I came in for all of your review hearings up until
towards the end.
And I don't know if you recall, I did show up with my green cards. There
was, I think, maybe twice that I forgot my green cards. You know, I attended
AA. I worked at it. I just fell short of the mark because I didn't know how to
deal with my mental health problems.
That is the one thing that Cottonwood never addressed with me was the
mental health aspect of my problems. They focused on some of the addiction side
effects and things that you deal with there, but they never addressed with me my
serious depression and anxiety issues and the way I go back and forth. I mean, I
had periods where I wouldn't get out of bed for a week. You know, I would just
want to lay in bed and wouldn't want to do anything.
You know, I went back and forth and I'm trying to address the mental
health issues at this point because I wasn't even aware that that was going to be
such a large barrier for me. I thought, well, just put a plug in the jug and you are
fine. Well, there is a lot more to it than that because left [sic] with just taking
alcohol and drugs away from me, still left me with the underlying mental health
issues. You know, you can't just take away alcohol and drugs and think that it's
going to make you a whole person. It didn't work.
Now, I think that if given the opportunity to see if the new program will
help me in some of the other aspects, as well as, I know that if you do a rider, they
make sure you have a supply of your mental health medication upon release, and
everything, make sure you have help following through.
There's more
opportunity for funding as opposed to just pulling out.
So I would appreciate the opportunity to try and get this right because I
know that I can do time. You know, I've done it before. I just don't want to
continue doing it. I'm almost 31 years old, and the idea of growing old in prison
is not something that I look forward to. And I want the opportunity to do the right
thing.
So I appreciate your time, Your Honor.
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(Tr., p.12, L.6-p.15, L.5.) The district court revoked Mr. Rich's probation, explaining that it
didn't see how his issues could be successfully addressed and that there needed to be some
consequences for his actions. (Tr., p.16, Ls.21 - 25; R., pp.135- 36.)
Mr. Rich then filed a Rule 35 motion requesting leniency (R., pp.143-46), which the
district court denied (R., pp.148-49). Mr. Rich timely appealed from both the order revoking
probation and the order denying his Rule 35 motion. (R., pp.140-41.)

ISSUES

I.

Did the district court abuse its discretion when it revoked Mr. Rich's probation without
also retainingjurisdiction?

II.

Did the district court abuse its discretion when it denied Mr. Rich's Rule 35 motion?

ARGUMENT

I.
The District Court Abused Its Discretion When It Revoked Mr. Rich's Probation Without Also
Retaining Jurisdiction
Whether willfully violating a condition of probation justifies revoking a defendant's
probation "is a question addressed to the judge's sound discretion." State v. Adams, 115 Idaho
1053, 1054 (Ct. App. 1989). However, "a judge cannot revoke probation arbitrarily." Id. at
1055. It may revoke probation "if the judge reasonably concludes from the defendant's conduct
that probation is not achieving its rehabilitative purpose." Id. Further, LC. § 19-260 I( 4) gives
the district court the discretion to revoke a defendant's probation and retain jurisdiction so that
he can participate in treatment and programming.
The appellate court "defers to the trial court's decision" unless it abused its discretion.

Id. This Court must consider the entire record, including the defendant's conduct before and
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during probation, Slate v. Chapman, 111 Idaho 149, 153- 54 {1986), and must take into
consideration the four goals of sentencing: the protection of society, deterrence, rehabilitation,
and retribution, State v. Pierce, 150 Idaho 1, 5-6 (2010).
Mr. Rich acknowledges that he did not deserve a second chance at probation, see Adams,
115 Idaho at 1055, but also contends that executing his sentence was not necessary to further the
goals of sentencing, see Pierce, 150 Idaho at 5-6. Rather, he argues that the district abused its
discretion by not retaining jurisdiction so that he could earn another chance at probation.
Mr. Rich's life has been shaped by alcohol since birth. Both of his parents abused drugs
and alcohol. (PSI, p.12.) After they went through a nasty divorce, his father had primary
custody but his grandparents largely raised him. (Id.) Some of his earliest memories of his
father were of him driving the two of them around on country roads, with a beer between his legs
and a case of beer in back. (Id.) When Mr. Rich was fifteen or sixteen years old, he started
drinking with his father. (Id.) They spent more and more time drinking together until Mr. Rich
was drinking daily and became completely dependent on alcohol. (Id.) When Mr. Rich was
twenty-one, his father got sick and later died of liver failure due to alcohol. (Id.) This pushed
Mr. Rich even farther over the edge when it came to alcohol, and it has been a problem in his life
off and on since then. (PSI, pp.12, 19.) Mr. Rich racked up various DUls and other charges in
Washington before attending inpatient rehab in 2010. (PS], pp.6-11, 248.) He moved to Idaho
in 2013 before committing this offense (his first Idaho conviction) in 2015, after four years of
sobriety. (PSI, pp.14, 248.)
Mr. Rich was generally successful on probation for over a year until this violation. (PS],
pp.89- 106.) At the outset, he had a stable living situation, participated in AA, submitted to drug
tests, and had ajob with Ace lndustrial Supply. (PSI, pp.103-04.) He was also in the process of
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getting his mental health in line by working with Terry Reilly and trying to find the right
medication. (Tr., p. I 2, Ls. I 4-24.) His problems appear to have begun around when he failed to
appear in June 2017-he tested positive for marijuana shortly after that, and explained that he
had used marijuana to cope with stress related to his relationships and losing his job.
(PSI, pp.106-14.) Unfortunately, things just went downhill from there. (PSI, pp.114-15.)
As both defense counsel and Mr. Rich recognized at disposition, Mr. Rich's missteps
were severe enough that he did not deserve a second chance at probation. (Tr., p. I 0, L.12- p. l 2,
L.8.) But that doesn't mean that they warranted straight execution of his sentence. Mr. Rich's

.

violations stem from his interrelated struggles with depression, anxiety, and substance abuse.
(Tr., p.11, L.l-p.15, p.12, L.14-p.14, L.14.) These are precisely the type of issue that a rider
program can help address, and Mr. Rich is motivated to take advantage of such a program.
(Tr., p.11, L.16-p.12, L.1, p.14, L.15- p.15, L.4.)
Further, if Mr. Rich can get those issues under control, he has a great shot at being
successful on probation. He has skills as a mechanic and has a fairly steady work history (PSI,
pp.16-17), and he also has the support of sober friends and family members who would give him
a place to live and work (PSI, pp.13- 14, 17, 270- 72). Considering the progress that Mr. Rich
made during his term of probation, and the issues underlying his violations, the district court
abused its discretion by revoking his probation without also retaining jurisdiction.

II.
The District Court Abused Its Discretion When It Denied Mr. Rich's Rule 35 Motion
A defendant may file a Rule 35 motion within fourteen days of the court's order revoking
probation. I.C.R. 35(b). When reviewing a sentence imposed following a probation revocation,
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the Court considers the "entire record encompassing events before and after the original
judgment." Stale v. Hanington, 148 Idaho 26, 28 (2009).
Mr. Rich filed his Rule 35 motion within fourteen days of the district court's order
revoking his probation and executing his underlying sentence. (R., pp.135, 143.) Although he
did not specifically reference new or additional information in his Rule 35 motion, the record
between the judgment of conviction in 2015 and the order revoking his probation in 2017
included information not considered when the underlying sentence was originally imposed. 1

See Hanington, 148 Idaho at 28. Therefore, new information supports his Rule 35 motion.
"The criteria for examining rulings denying the requested leniency are the same as those
applied in determining whether the original sentence was reasonable." State v. Trent, 125 Idaho
251, 253 (Ct. App. 1994). This Court will conduct an independent review of the record, taking
into account "the nature of the offense, the character of the offender, and the protection of the
public interest." Stale v. Miller, 151 Idaho 828, 834 (2011). The Court reviews the district
court's sentencing decision for an abuse of discretion, which occurs if the district court imposed
a sentence that is unreasonable "under any reasonable view of the facts." State v. SJrand,
137 Idaho 457,460 (2002); Stale v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982). "A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution." Miller,
151 Idaho at 834.
Mr. Rich asserts that, given any view of the facts, his sentence of ten years, with three
years fixed, is excessive in light of the progress he has made since the initial judgment of
1

Mr. Rich acknowledges that the better practice would be to reference the new information
already contained in the record in his motion. Regardless, he contends that a district court abuses
its discretion if it does not consider new information already contained in the record when it
decides a Rule 35 motion.
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conviction. First, Mr. Rich did well on his rider. He had only a handful of minor rule violations,
and demonstrated "significant change." (PSI, pp.275- 76, 279.) He completed all required
programming, and came a long way with respect to accepting critiques of his negative behaviors,
taking steps to correct those negative behaviors, and identifying and avoiding relapse triggers.
(PSI, pp.275- 80.) Second, as discussed above, Mr. Rich made progress while on probation and
will be successful if he can get his mental health problems and addiction under control. (See,

supra, pp.5-6.) Even if these efforts did not earn Mr. Rich the chance at another period of
retained jurisdiction, it at the very least warranted a reduced sentence. The district court abused
its discretion by denying his Rule 35 motion.

CONCLUSION
Mr. Rich respectfully requests that this Court order the district court to retain jurisdiction
so he can participate in a rider or that it reduce his sentence as it deems appropriate.
DATED this 121h day of June, 2018.

~w~
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 12th day of June, 2018, I served a true and correct copy
of the foregoing APPELLANT'S BRIEF, electronically as follows:
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
Delivered via e-mail to: ecf@ag.idaho.gov

[.___=-- ~

EVAN A. SMITH
Administrative Assistant
MPW/eas
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